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Introduction

The finality of an arbitral award is a hallmark feature of arbitration and a distinguishing characteristic from
the default dispute resolution mechanism through the national courts which is typically subject to multiple
layers of appeal and review. The finality of an arbitral award means that the arbitral tribunal’s decision is
final and binding. This is valuable to the parties, both in terms of time and cost, because it minimises the
risk of an appeal or challenge of that arbitral award before national courts.

Since the entry into force of the Bahrain Arbitration Law No. 9/2015 in August 2015 (‘Bahrain Arbitration
Law’), which applies the provisions of the United Nations Commission on International Trade Law
("UNCITRAL’) Model Law on International Commercial Arbitration of 1985 as amended in 2006 (‘UNCITRAL
Model Law’), the Bahraini courts have adopted a less interventionist approach to arbitration. In a
noteworthy judgement of 2017, the Bahraini Supreme Court of Appeal expressly acknowledged the finality
of an arbitral award issued under the Rules of Arbitration of the International Chamber of Commerce
(‘ICC).

Facts and procedural background of the case

The facts of the case can be summed up in that the award debtor brought an action before the High Civil
Court in Bahrain seeking, among other things, the setting aside of an ICC arbitral award issued in
proceedings seated in Singapore.

In support of its setting aside application, the award debtor argued that:1. it was not a party to the
agreement which was the subject matter of the dispute containing the arbitration agreement; 2. it was not
afforded an opportunity to select an arbitrator; 3. the arbitral award was issued based on fraud and
collusion between the award creditors; 4. the arbitral award was not issued within the specified time period
of the arbitration; 5. it did not sign the arbitration agreement and, lastly; 6. that the arbitral tribunal did
not verify the capacity of the parties to the arbitration proceedings.
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After the High Civil Court dismissed the case on the grounds of lack of jurisdiction, the case, having been
filed before the incompetent forum, the award debtor commenced proceedings, in reliance on the same
grounds, before the Supreme Court of Appeal, which claimed jurisdiction over the matter.

Before the Supreme Court of Appeal, the award creditors argued, among other things, that: 1. the Bahraini
courts lacked jurisdiction to set aside an arbitral award issued outside the Kingdom of Bahrain; and 2. it is
not permissible to challenge arbitral awards issued in accordance with the ICC Rules of Arbitration.

The Bahrain Supreme Court of Appeal dismissed the case for the reasons set out below.

The Court’s reasoning

After confirming that Bahraini courts are not competent to set aside a foreign arbitral award, the Supreme
Court of Appeal expressly confirmed the finality an arbitral award issued in accordance with the ICC Rules
of Arbitration.

1. Bahraini Courts’ jurisdiction over a set aside application

The Supreme Court of Appeal held that pursuant to the applicable provisions of the UNCITRAL Model Law,
and in particular, Article 34, setting aside forms the exclusive recourse against an arbitral award. In this
regard, Article 34(2) of the UNCITRAL Model Law provides for limited grounds for setting aside an arbitral
award.

The Court further drew a distinction between enforcement and setting aside actions highlighting that in
accordance with paragraph 48 of the Explanatory Note of the UNCITRAL Secretariat on the UNCITRAL
Model Law, “[...] an application for setting aside under Article 34 (2) may only be made to a court in the
State where the award was rendered whereas an application for enforcement might be made in a court in
any State.” In this regard, the Court concluded that, in circumstances where the award debtor relied on the
application of the UNCITRAL Model Law for its set aside application before the Bahraini courts, the Courts
of Bahrain have no jurisdiction to set aside the award in question in circumstances where such an award
was foreign as it was issued in Singapore. The Court further highlighted that the award creditor’s
application for recognition of the award in question, before the Bahraini courts, cannot be construed as a
tacit acceptance of the jurisdiction of the courts of Bahrain in application of the Code of Civil Procedure
given that the special provisions of the UNCITRAL Model Law prevail over the general rules of procedure.

The Bahrain Supreme Court of Appeal, in another decision (2018), drew a fundamental distinction between
the legal place or seat of an arbitration and the venue of the arbitration. In this decision, the Court
highlighted that “[...] there is a difference between the venue of an arbitration or the material place of an
arbitration” [i.e. where procedural meetings take place, such as London in the case at hand] and the legal
place of the arbitration - seat- [Singapore] where “[...] the award should be issued and carries several
legal effects such as the identification of the competent court to challenge an arbitral award and whether
the award was domestic or foreign and the applicable procedural law.”

In addition to the importance of the choice of seat or legal place of the arbitration which dictates the
competent, supervisory court of arbitration, including for setting aside applications, the Bahraini court’s
decision further highlights the significance of the parties’ choice of institutional rules.

2. Finality of an Arbitral Award under the ICC Rules of Arbitration

While most institutional rules provide for the principle of finality of arbitral awards, they do so in varying



degrees. For example, the UNCITRAL Arbitration Rules of 2010 (see, Article 34(2)) expressly provide that
the resulting arbitral award shall be “final and binding”. While the Arbitration Rules of the ICC (Article 34(6)
of the 2011 edition (applicable in the present instance) and Article 35(6) of the 2017 edition) do not use
the term “final”, they nevertheless provide that “[e]very award shall be binding on the parties. By
submitting the dispute to arbitration under the Rules, the parties undertake to carry out any award without
delay and shall be deemed to have waived their right to any form of recourse insofar as such waiver can
validly be made.”

As an additional ground for the dismissal of the award debtor’s setting aside application, the Supreme
Court of Appeal considered that it shall not be permitted to challenge an ICC arbitral award which is
deemed “final and binding” and that by agreeing to resolve their dispute through arbitration under the
auspices of the ICC Rules of Arbitration, the parties have “waived their right to challenge the award”. By
deeming an arbitral award, issued in accordance with the Rules of Arbitration of the ICC to be both “final”
and “binding”, the Bahrain Supreme Court of Appeal has adopted a wide, arbitration-friendly
interpretation.

With respect to the scope of the waiver of “right to any form of recourse insofar as such waiver can be
validly made” referred to under the ICC Rules of Arbitration, the Bahraini court provided instructive
guidance. The Supreme Court of Appeal held that the finality of an arbitral award shields it from an original
setting aside action without prejudice to applications for the refusal of the recognition or enforcement of
an award under Article 5 of the Convention on the Recognition and Enforcement of Foreign Award of 1958
(commonly referred to as the New York Convention) to which the Kingdom of Bahrain acceded to in 1988,
and which provides for an exhaustive list of instances where the recognition and enforcement of an award
may be refused.

Accordingly, the Supreme Court of Appeal dismissed the award debtor’s setting aside application on
grounds that the arbitration agreement refers to the application of the ICC Rules of Arbitration which
render the resulting arbitral award final and binding and not subject to any set further challenge.

Conclusion

The Supreme Court of Appeal’s judgment confirms the Bahraini courts’ continued commitment to enforcing
foreign arbitral awards subject only to narrow grounds of refusal. This final decision, which expressly
upholds the principle of finality of arbitral awards, reflects a growing recognition by the Bahraini courts of
its limited interventionist stance in arbitration matters.

While the national courts’ reluctance to interfere in the arbitral process is welcomed by many parties that
look to arbitration to provide an efficient resolution to a dispute, this decision also serves as a reminder to
parties as to whether arbitration is the most appropriate option for them and, if so, to carefully devise their
arbitration agreement. Amongst the salient issues to consider, parties need to be aware that their choice
of seat and institutional rules impact the latitude of their ability to challenge an arbitral award. This
decision undoubtedly serves as a precedent to a notably underdeveloped area of arbitral jurisprudence in
the Middle East and underpins the principle that party autonomy in arbitration should be carefully
considered.

For further information, please contact Dr. Hassan Arab (h.arab@tamimi.com) or Sara Koleilat-
Aranjo (s.aranjo@tamimi.com).
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