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Most of the main contractors include a back-to-back clause in their subcontract agreements with their
subcontractors. These back-to back-clauses ensure that the main contractor will not be liable to pay the
subcontractor payments, unless the main contractor receives the equivalent payment from the employer.

In this article, we will discuss whether back-to-back clauses are enforceable under UAE law with reference
to recent judgements of the Abu Dhabi courts.

Background

An employer (“Employer”) entered into a construction contract (“Construction Contract”) with a main
contractor (“Main Contractor”) to construct a tower (“Project”).

The Main Contractor entered into a subcontract agreement (“Subcontract Agreement”) with a MEP
subcontractor (“Subcontractor”) with a total amount of AED 60 million.
The Subcontract Agreement included a back-to-back clause, in which the Main Contractor will pay the
Subcontractor’s payments within (7) to (14) days from the date of receiving the equivalent payment from
the Employer.

After the Subcontractor mobilized onto the site and commenced its scope of work, it issued its first interim
payment application to the Main Contractor who did not settle this payment because it had not received
the equivalent payment from the Employer.
In the meantime, the Employer faced difficulties in continuing to financing the Project, and as a result, all
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the Project’s works were suspended for several years (i.e., four years approximately).

The Subcontractor requested the Main Contractor to settle the issued interim payment. However, the Main
Contractor rejected the request on the basis that it had not received the equivalent payment from the
Employer, as per the back-to-back clause set forth in the Subcontract Agreement.

Therefore, the Subcontractor filed a case before the Abu Dhabi Court of First Instance. The Subcontractor
requested the court to terminate the Subcontract Agreement and to oblige both the Main Contractor and
the Employer to settle the due payment. In addition, the Subcontracted claimed compensation for the loss
of profit amounting to AED 15 million. The Subcontractor alleged that the Main Contractor engaged
another Mechanical, Electrical and Plumbing (MEP) subcontractor, which impliedly terminated the
Subcontract Agreement.

Abu Dhabi Court of First Instance

The Court of First Instance appointed an engineering expert (“Expert”) to review the Project’s record and
visit the site to determine, among other things: (i) the Project’s progress, (ii) whether the Main Contractor
engaged a new MEP subcontractor, (iii) the outstanding payment owed to the Subcontractor, and (iv)
whether the Employer paid the equivalent payment to the Main Contractor.

The Expert issued its report and highlighted that (a) the Project’s works were suspended for several years
due to the Employer’s financial difficulties and its inability to continue funding the Project, (b) the Main
Contractor did not engage a new MEP subcontractor, (c) the outstanding payment owed to the
Subcontractor amounts to AED 6,920,000, and (d) the Employer did not pay the Main Contractor the
equivalent payment.

”The UAE Court of Cassation recognises back-to-back
clauses and consider it a prerequisite for the
subcontractor to claim outstanding payments from the
main contractor.”
The Court of First Instance held that the Main Contractor did not engage a new MEP subcontractor, as the
Project works were suspended for several years due to the Employer’s financial difficulties, as evidenced in
the Expert’s report. Article 272 of the UAE Civil Transaction Code UAE No. 5 of 1985 (“CTC”) states that the
termination request may be accepted if one of the contracting parties breached its contractual obligations.
In the instant case, it is evident that the Main Contractor did not breach any of its contractual obligations.
Therefore, the Court of First Instance rejected the Subcontractor’s request to terminate the Subcontract
Agreement.

As for the Subcontractor’s claim for the outstanding payment, it is important to note the precedent of the
Court of Cassation. The Court of Cassation previously held that, where a main contractor agreed that it
would settle the subcontractor’s due payments after it receives the equivalent payment from the
employer, the main contractor’s receipt of this equivalent payment is a prerequisite for the subcontractor
to claim its payment. Having said that, the Subcontractor’s request related to its outstanding payment was
pre-mature due to (i) the existence of the back-to-back clause in the Subcontract Agreement, and (ii) the
Main Contractor not receiving the equivalent payment from the Employer.

In addition, the Court of First Instance rejected the Subcontractor’s claim for compensation, since the Main
Contractor did not breach any of its contractual obligations as noted above. The Court of First Instance
further highlighted that the Subcontractor could not claim compensation from the Employer, since there
was no contractual relationship between them. Hence, the Court of First Instance rejected the
compensation claim against the Employer and rejected the Subcontractor’s request to involve the latter in



the case.

 

Abu Dhabi Court of Appeal

The Subcontractor challenged the Court of First Instance decision before the Court of Appeal, based on the
same arguments raised before the Court of First Instance. The Subcontract further requested the Court of
Appeal to appoint a new expert to review the dispute and issue its expert report accordingly.

The Court of Appeal held that, in accordance with Article 894 of the CTC, where the construction contract
cannot be performed due to an external reason beyond the contractor’s control, the construction contract
is considered abated and the contractor should be entitled to the value of the work done and any expenses
paid for the execution of works. Therefore, where the Expert evidenced that the Project works were
suspended due to the Employer’s financial difficulties and that the Subcontract Agreement cannot be
executed due to reasons beyond the Main Contractor and the Subcontractor’s control, the Subcontractor is
legally entitled to request the termination of the Subcontract Agreement and claim the outstanding
payment amounting to AED 6,920,000.

As for the back-to-back clause, the Court of Appeal held that it was unenforceable following the
termination of the contract.

The Court of Appeal rejected the Subcontractor’s compensation claim towards the Main Contractor, since
the Main contractor did not breach any of its contractual obligations and the termination of the
Subcontract Agreement was related to reasons contributed by the Employer, as noted before.

The Court of Appeal further rejected the Subcontractor’s compensation claim against the Employer and
rejected its request to involve the Employer in the case, since it does not have any contractual relationship
with the Subcontractor.

Abu Dhabi Court of Cassation

The Main Contractor escalated the dispute to the Court of Cassation and requested it to withhold the Court
of Appeal judgment due to (i) the existence of a back-to-back clause in the Subcontract Agreement
regarding the payments of the Subcontractor, and (ii) the Employer not paying the Main Contractor the
equivalent payment that is due to the Subcontractor.

The Court of Cassation issued its decision (Court of Cassation No. 151 of 2104), in which it held that, where



a main contractor agreed that it would settle the subcontractor’s due payments after it received the
equivalent payment from the employer (i.e., back–to-back clause), the main contractor’s receipt of this
equivalent payment is a prerequisite for the subcontractor to claim its payment.

The Cassation Court further highlighted that the relationship between a main contractor and a
subcontractor is the same as the relationship between the employer and the main contractor.

Therefore, where the performance of a subcontract agreement becomes impossible due to external
reasons beyond both parties’ control, either the main contractor and/or the subcontractor may request the
termination of the subcontract agreement in accordance with Article 893 of the CTC. Article number (894)
further provides that if the construction contract cannot be performed due to an external reason beyond
the contractor’s control, then the construction contract is abated, and the contractor should be entitled to
claim the employer to pay the value of the work done and any expenses paid for the execution of works.

Consequently, the Subcontractors’ request to terminate the Subcontract Agreement was valid and the
Main Contractor was required to pay the Subcontractor any due payment, However, in this case, the
Subcontractor was not entitled to claim compensation for loss of profit from the Main Contractor, as the
performance of the Subcontract Agreement became impossible due to external reason beyond the control
of the Main Contractor, and thus there was no default by the Main Contractor, hence the Subcontractor’s
request for compensation regarding the loss of profit was invalid.

Based on the above, the Court of Cassation rejected the Main Contractor’s appeal and upheld the Court of
Appeal judgment.

Conclusion:

 

The UAE Court of Cassation recognises the validity of back-to-back clauses regarding the payments in1.
construction contracts and considers it as a prerequisite for the subcontractor to claim outstanding
payments from the main contractor.
The back–to-back clause is rendered unenforceable where the construction contract is terminated, and2.
the main contractor must settle any outstanding payments to the subcontractor.

 

For further information please contact Ahmad Ghoneim (a.ghoneim@tamimi.com).
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